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tice of its contents only if two conditions are met: (1)
the document or attached material specifically identi-
fies the work to which it pertains so that a reasonable
search under the title or registration number would re-
veal it, and (2) registration has been made for the work.
Moreover, even though the Register of Copyrights may
be compelled to accept for recordation documents that
on their face appear self-serving or colorable, the Reg-
ister should take care that their nature is not con-
cealed from the public in the Copyright Office’s index-
ing and search reports.

The provisions of subsection (d), requiring recor-
dation of transfers as a prerequisite to the institution
of an infringement suit, represent a desirable change in
the law. The one- and three-month grace periods pro-
vided in subsection (e) are a reasonable compromise be-
tween those who want a longer hiatus and those who
argue that any grace period makes it impossible for a
bona fide transferee to rely on the record at any par-
ticular time.

Under subsection (f) of section 205, a nonexclusive li-
cense in writing and signed, whether recorded or not,
would be valid against a later transfer, and would also
prevail as against a prior unrecorded transfer if taken
in good faith and without notice. Objections were
raised by motion picture producers, particularly to the
provision allowing unrecorded nonexclusive licenses to
prevail over subsequent transfers, on the ground that a
nonexclusive license can have drastic effects on the
value of a copyright. On the other hand, the impracti-
calities and burdens that would accompany any re-
quirement of recordation of nonexclusive licenses out-
weigh the limited advantages of a statutory recor-
dation system for them.

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-295 inserted at end ‘A
sworn or official certification may be submitted to the
Copyright Office electronically, pursuant to regula-
tions established by the Register of Copyrights.”’

1988—Subsecs. (d) to (f). Pub. L. 100-568 redesignated
subsecs. (e) and (f) as (d) and (e), respectively, and
struck out former subsec. (d), which read as follows:
“No person claiming by virtue of a transfer to be the
owner of copyright or of any exclusive right under a
copyright is entitled to institute an infringement ac-
tion under this title until the instrument of transfer
under which such person claims has been recorded in
the Copyright Office, but suit may be instituted after
such recordation on a cause of action that arose before
recordation.”

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

RECORDATION OF SHAREWARE

Pub. L. 101-650, title VIII, §805, Dec. 1, 1990, 104 Stat.
5136, provided that:

‘‘(a) IN GENERAL.—The Register of Copyrights is au-
thorized, upon receipt of any document designated as
pertaining to computer shareware and the fee pre-
scribed by section 708 of title 17, United States Code, to
record the document and return it with a certificate of
recordation.

““(b) MAINTENANCE OF RECORDS; PUBLICATION OF IN-
FORMATION.—The Register of Copyrights is authorized
to maintain current, separate records relating to the
recordation of documents under subsection (a), and to
compile and publish at periodic intervals information
relating to such recordations. Such publications shall
be offered for sale to the public at prices based on the
cost of reproduction and distribution.

‘‘(c) DEPOSIT OF COPIES IN LIBRARY OF CONGRESS.—In
the case of public domain computer software, at the
election of the person recording a document under sub-
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section (a), 2 complete copies of the best edition (as de-
fined in section 101 of title 17, United States Code) of
the computer software as embodied in machine-read-
able form may be deposited for the benefit of the Ma-
chine-Readable Collections Reading Room of the Li-
brary of Congress.

‘(d) REGULATIONS.—The Register of Copyrights is au-
thorized to establish regulations not inconsistent with
law for the administration of the functions of the Reg-
ister under this section. All regulations established by
the Register are subject to the approval of the
Librarian of Congress.”’

REGISTRATION OF CLAIMS TO COPYRIGHTS AND RECOR-
DATION OF ASSIGNMENTS OF COPYRIGHTS AND OTHER
INSTRUMENTS UNDER PREDECESSOR PROVISIONS

Recordation of assignments of copyrights or other in-
struments received in the Copyright Office before Jan.
1, 1978, to be made in accordance with this title as it ex-
isted on Dec. 31, 1977, see section 109 of Pub. L. 94-553,
set out as a note under section 410 of this title.

CHAPTER 3—DURATION OF COPYRIGHT

Sec.

301. Preemption with respect to other laws.

302. Duration of copyright: Works created on or
after January 1, 1978.

303. Duration of copyright: Works created but not
published or copyrighted before January 1,
1978.

304. Duration of copyright: Subsisting copyrights.

305. Duration of copyright: Terminal date.

§301. Preemption with respect to other laws

(a) On and after January 1, 1978, all legal or
equitable rights that are equivalent to any of
the exclusive rights within the general scope of
copyright as specified by section 106 in works of
authorship that are fixed in a tangible medium
of expression and come within the subject mat-
ter of copyright as specified by sections 102 and
103, whether created before or after that date
and whether published or unpublished, are gov-
erned exclusively by this title. Thereafter, no
person is entitled to any such right or equiva-
lent right in any such work under the common
law or statutes of any State.

(b) Nothing in this title annuls or limits any
rights or remedies under the common law or
statutes of any State with respect to—

(1) subject matter that does not come within
the subject matter of copyright as specified by
sections 102 and 103, including works of au-
thorship not fixed in any tangible medium of
expression; or

(2) any cause of action arising from under-
takings commenced before January 1, 1978;

(3) activities violating legal or equitable
rights that are not equivalent to any of the ex-
clusive rights within the general scope of
copyright as specified by section 106; or

(4) State and local landmarks, historic pres-
ervation, zoning, or building codes, relating to
architectural works protected under section
102(a)(8).

(c) With respect to sound recordings fixed be-
fore February 15, 1972, any rights or remedies
under the common law or statutes of any State
shall not be annulled or limited by this title
until February 15, 2067. The preemptive provi-
sions of subsection (a) shall apply to any such
rights and remedies pertaining to any cause of
action arising from undertakings commenced on
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and after February 15, 2067. Notwithstanding the
provisions of section 303, no sound recording
fixed before February 15, 1972, shall be subject to
copyright under this title before, on, or after
February 15, 2067.

(d) Nothing in this title annuls or limits any
rights or remedies under any other Federal stat-
ute.

(e) The scope of Federal preemption under this
section is not affected by the adherence of the
United States to the Berne Convention or the
satisfaction of obligations of the United States
thereunder.

(f)(1) On or after the effective date set forth in
section 610(a) of the Visual Artists Rights Act of
1990, all legal or equitable rights that are equiv-
alent to any of the rights conferred by section
106A with respect to works of visual art to which
the rights conferred by section 106A apply are
governed exclusively by section 106A and section
113(d) and the provisions of this title relating to
such sections. Thereafter, no person is entitled
to any such right or equivalent right in any
work of visual art under the common law or
statutes of any State.

(2) Nothing in paragraph (1) annuls or limits
any rights or remedies under the common law or
statutes of any State with respect to—

(A) any cause of action from undertakings
commenced before the effective date set forth
in section 610(a) of the Visual Artists Rights
Act of 1990;

(B) activities violating legal or equitable
rights that are not equivalent to any of the
rights conferred by section 106 A with respect
to works of visual art; or

(C) activities violating legal or equitable
rights which extend beyond the life of the au-
thor.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2572; Pub. L. 100-568, §6, Oct. 31, 1988, 102 Stat.
2857, Pub. L. 101-650, title VI, §605, title VII,
§705, Dec. 1, 1990, 104 Stat. 5131, 5134; Pub. L.
105-298, title I, §102(a), Oct. 27, 1998, 112 Stat.
28217.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Single Federal System. Section 301, one of the bedrock
provisions of the bill, would accomplish a fundamental
and significant change in the present law. Instead of a
dual system of ‘‘common law copyright’” for unpub-
lished works and statutory copyright for published
works, which has been the system in effect in the
United States since the first copyright statute in 1790,
the bill adopts a single system of Federal statutory
copyright from creation. Under section 301 a work
would obtain statutory protection as soon as it is ‘‘cre-
ated” or, as that term is defined in section 101 when it
is ‘““fixed in a copy or phonorecord for the first time.”
Common law copyright protection for works coming
within the scope of the statute would be abrogated, and
the concept of publication would lose its all-embracing
importance as a dividing line between common law and
statutory protection and between both of these forms
of legal protection and the public domain.

By substituting a single Federal system for the
present anachronistic, uncertain, impractical, and
highly complicated dual system, the bill would greatly
improve the operation of the copyright law and would
be much more effective in carrying out the basic con-
stitutional aims of uniformity and the promotion of
writing and scholarship. The main arguments in favor

TITLE 17—COPYRIGHTS

Page 116

of a single Federal system can be summarized as fol-
lows:

1. One of the fundamental purposes behind the
copyright clause of the Constitution, as shown in
Madison’s comments in The Federalist, was to pro-
mote national uniformity and to avoid the practical
difficulties of determining and enforcing an author’s
rights under the differing laws and in the separate
courts of the various States. Today when the methods
for dissemination of an author’s work are incom-
parably broader and faster than they were in 1789, na-
tional uniformity in copyright protection is even
more essential than it was then to carry out the con-
stitutional intent.

2. “Publication,” perhaps the most important sin-
gle concept under the present law, also represents its
most serious defect. Although at one time when
works were disseminated almost exclusively through
printed copies, ‘‘publication’” could serve as a prac-
tical dividing line between common law and statu-
tory protection, this is no longer true. With the de-
velopment of the 20th-century communications revo-
lution, the concept of publication has become in-
creasingly artificial and obscure. To cope with the
legal consequences of an established concept that has
lost much of its meaning and justification, the courts
have given ‘“‘publication’” a number of diverse inter-
pretations, some of them radically different. Not un-
expectedly, the results in individual cases have be-
come unpredictable and often unfair. A single Federal
system would help to clear up this chaotic situation.

3. Enactment of section 301 would also implement
the ‘‘limited times’ provision of the Constitution
[Const. Art. I, §8, cl. 8], which has become distorted
under the traditional concept of ‘‘publication.”” Com-
mon law protection in ‘‘unpublished’ works is now
perpetual, no matter how widely they may be dis-
seminated by means other than ‘‘publication’; the
bill would place a time limit on the duration of exclu-
sive rights in them. The provision would also aid
scholarship and the dissemination of historical mate-
rials by making unpublished, undisseminated manu-
scripts available for publication after a reasonable
period.

4. Adoption of a uniform national copyright system
would greatly improve international dealings in
copyrighted material. No other country has anything
like our present dual system. In an era when copy-
righted works can be disseminated instantaneously
to every country on the globe, the need for effective
international copyright relations, and the concomi-
tant need for national uniformity, assume ever great-
er importance.

Under section 301, the statute would apply to all
works created after its effective date [Jan 1, 1978],
whether or not they are ever published or disseminated.
With respect to works created before the effective date
of the statute [Jan. 1, 1978] and still under common law
protection, section 303 of the statute would provide pro-
tection from that date on, and would guarantee a mini-
mum period of statutory copyright.

Preemption of State Law. The intention of section 301
is to preempt and abolish any rights under the common
law or statutes of a State that are equivalent to copy-
right and that extend to works coming within the scope
of the Federal copyright law. The declaration of this
principle in section 301 is intended to be stated in the
clearest and most unequivocal language possible, so as
to foreclose any conceivable misinterpretation of its
unqualified intention that Congress shall act preemp-
tively, and to avoid the development of any vague bor-
derline areas between State and Federal protection.

Under section 301(a) all ‘“‘legal or equitable rights
that are equivalent to any of the exclusive rights with-
in the general scope of copyright as specified by section
106" are governed exclusively by the Federal copyright
statute if the works involved are ‘‘works of authorship
that are fixed in a tangible medium of expression and
come within the subject matter of copyright as speci-
fied by sections 102 and 103.”” All corresponding State
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laws, whether common law or statutory, are preempted
and abrogated. Regardless of when the work was cre-
ated and whether it is published or unpublished, dis-
seminated or undisseminated, in the public domain or
copyrighted under the Federal statute, the States can-
not offer it protection equivalent to copyright. Section
1338 of title 28, United States Code, also makes clear
that any action involving rights under the Federal
copyright law would come within the exclusive juris-
diction of the Federal courts. The preemptive effect of
section 301 is limited to State laws; as stated expressly
in subsection (d) of section 301, there is no intention to
deal with the question of whether Congress can or
should offer the equivalent of copyright protection
under some constitutional provision other than the
patent-copyright clause of article 1, section 8 [Const.
Art. I, §8, cl. 8].

As long as a work fits within one of the general sub-
ject matter categories of sections 102 and 103, the bill
prevents the States from protecting it even if it fails to
achieve Federal statutory copyright because it is too
minimal or lacking in originality to qualify, or because
it has fallen into the public domain. On the other hand
section 301(b) explicitly preserves common law copy-
right protection for one important class of works:
works that have not been ‘‘fixed in any tangible me-
dium of expression.” Examples would include choreog-
raphy that has never been filmed or notated, an extem-
poraneous speech, ‘‘original works of authorship’ com-
municated solely through conversations or live broad-
casts, and a dramatic sketch or musical composition
improvised or developed from memory and without
being recorded or written down. As mentioned above in
connection with section 102, unfixed works are not in-
cluded in the specified ‘‘subject matter of copyright.”
They are therefore not affected by the preemption of
section 301, and would continue to be subject to protec-
tion under State statute or common law until fixed in
tangible form.

The preemption of rights under State law is complete
with respect to any work coming within the scope of
the bill, even though the scope of exclusive rights given
the work under the bill is narrower than the scope of
common law rights in the work might have been.

Representatives of printers, while not opposed to the
principle of section 301, expressed concern about its po-
tential impact on protection of preliminary advertising
copy and layouts prepared by printers. They argued
that this material is frequently ‘‘pirated” by competi-
tors, and that it would be a substantial burden if, in
order to obtain full protection, the printer would have
to make registrations and bear the expense and bother
of suing in Federal rather than State courts. On the
other hand, these practical problems are essentially
procedural rather than substantive, and the proposal
for a special exemption to preserve common law rights
equivalent to copyright in unpublished advertising ma-
terial cannot be justified. Moreover, subsection (b), dis-
cussed below, will preserve other legal grounds on
which the printers can protect themselves against ‘‘pi-
rates” under State laws.

In a general way subsection (b) of section 301 rep-
resents the obverse of subsection (a). It sets out, in
broad terms and without necessarily being exhaustive,
some of the principal areas of protection that preemp-
tion would not prevent the States from protecting. Its
purpose is to make clear, consistent with the 1964 Su-
preme Court decisions in Sears, Roebuck & Co., v. Stiffel
Co., 376 U.S. 225 [84 S.Ct. 784, 11 L.Ed.2d 661, rehearing
denied 84 S.Ct. 1131, 376 U.S. 973, 12 L.Ed.2d 87], and
Compco Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234 [84
S.Ct. 779, 11 L.Ed.2d 669, rehearing denied 84 S.Ct. 1162,
377 U.S. 913, 12 L.Ed.2d 183], that preemption does not
extend to causes of action, or subject matter outside
the scope of the revised Federal copyright statute.

The numbered clauses of subsection (b) list three gen-
eral areas left unaffected by the preemption: (1) subject
matter that does not come within the subject matter of
copyright; (2) causes of action arising under State law
before the effective date of the statute [Jan. 1, 1978];
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and (3) violations of rights that are not equivalent to
any of the exclusive rights under copyright.

The examples in clause (3), while not exhaustive, are
intended to illustrate rights and remedies that are dif-
ferent in nature from the rights comprised in a copy-
right and that may continue to be protected under
State common law or statute. The evolving common
law rights of ‘“‘privacy,” ‘‘publicity,” and trade secrets,
and the general laws of defamation and fraud, would re-
main unaffected as long as the causes of action contain
elements, such as an invasion of personal rights or a
breach of trust or confidentiality, that are different in
kind from copyright infringement. Nothing in the bill
derogates from the rights of parties to contract with
each other and to sue for breaches of contract; how-
ever, to the extent that the unfair competition concept
known as ‘‘interference with contract relations’ is
merely the equivalent of copyright protection, it would
be preempted.

The last example listed in clause (3)—‘‘deceptive
trade practices such as passing off and false representa-
tion”’—represents an effort to distinguish between
those causes of action known as ‘‘unfair competition”
that the copyright statute is not intended to preempt
and those that it is. Section 301 is not intended to pre-
empt common law protection in cases involving activi-
ties such as false labeling, fraudulent representation,
and passing off even where the subject matter involved
comes within the scope of the copyright statute.

“Misappropriation” is not necessarily synonymous
with copyright infringement, and thus a cause of action
labeled as ‘‘misappropriation’ is not preempted if it is
fact based neither on a right within the general scope
of copyright as specified by section 106 nor on a right
equivalent thereto. For example, state law should have
the flexibility to afford a remedy (under traditional
principles of equity) against a consistent pattern of un-
authorized appropriation by a competitor of the facts
(i.e., not the literary expression) constituting ‘hot”
news, whether in the traditional mold of International
News Service v. Associated Press, 248 U.S. 215 (1918) [39
S.Ct. 68, 63 L.Ed. 211], or in the newer form of data up-
dates from scientific, business, or financial data bases.
Likewise, a person having no trust or other relation-
ship with the proprietor of a computerized data base
should not be immunized from sanctions against elec-
tronically or cryptographically breaching the propri-
etor’s security arrangements and accessing the propri-
etor’s data. The unauthorized data access which should
be remediable might also be achieved by the inten-
tional interception of data transmissions by wire,
microwave or laser transmissions, or by the common
unintentional means of ‘‘crossed’ telephone lines occa-
sioned by errors in switching.

The proprietor of data displayed on the cathode ray
tube of a computer terminal should be afforded protec-
tion against unauthorized printouts by third parties
(with or without improper access), even if the data are
not copyrightable. For example, the data may not be
copyrighted because they are not fixed in a tangible
medium of expression (i.e., the data are not displayed
for a period or not more than transitory duration).

Nothing contained in section 301 precludes the owner
of a material embodiment of a copy or a phonorecord
from enforcing a claim of conversion against one who
takes possession of the copy or phonorecord without
consent.

A unique and difficult problem is presented with re-
spect to the status of sound recordings fixed before
February 12, 1972, the effective date of the amendment
bringing recordings fixed after that date under Federal
copyright protection. In its testimony during the 1975
hearings, the Department of Justice pointed out that,
under section 301 as then written:

This language could be read as abrogating the anti-
piracy laws now existing in 29 states relating to pre-
February 15, 1972, sound recordings on the grounds
that these statutes proscribe activities violating
rights equivalent to * * * the exclusive rights within
the general scope of copyright. * * * Certainly such a
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result cannot have been intended for it would likely

effect the immediate resurgence of piracy of pre-Feb-

ruary 15, 1972, sound recordings.
The Department recommended that section 301(b) be
amended to exclude sound recordings fixed prior to
February 15, 1972 from the effect of the preemption.

The Senate adopted this suggestion when it passed S.
22. The result of the Senate amendment would be to
leave pre-1972 sound recordings as entitled to perpetual
protection under State law, while post-1972 recordings
would eventually fall into the public domain as pro-
vided in the bill.

The Committee recognizes that, under recent court
decisions, pre-1972 recordings are protected by State
statute or common law, and that should not all be
thrown into the public domain instantly upon the com-
ing into effect of the new law. However, it cannot agree
that they should in effect be accorded perpetual protec-
tion, as under the Senate amendment, and it has there-
fore revised clause (4) to establish a future date for the
pre-emption to take effect. The date chosen is February
15, 2047 which is 75 years from the effective date of the
statute extending Federal protection to recordings.

Subsection (c) makes clear that nothing contained in
Title 17 annuls or limits any rights or remedies under
any other Federal statute.

REFERENCES IN TEXT

Section 610(a) of the Visual Artists Rights Act of 1990
[Pub. L. 101-650], referred to in subsec. (f)(1), (2)(A), is
set out as an Effective Date note under section 106A of
this title.

AMENDMENTS

1998—Subsec. (c). Pub. L. 105298 substituted 2067’
for ‘2047’ wherever appearing.

1990—Subsec. (b)(4). Pub. L. 101-650, §705, added par.
4.

Subsec. (f). Pub. L. 101-650, § 605, added subsec. (f).

1988—Subsec. (e). Pub. L. 100-568 added subsec. (e).

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by section 605 of Pub. L. 101-650 effective
6 months after Dec. 1, 1990, see section 610 of Pub. L.
101-650, set out as an Effective Date note under section
106A of this title.

Amendment by section 705 Pub. L. 101-650 applicable
to any architectural work created on or after Dec. 1,
1990, and any architectural work, that, on Dec. 1, 1990,
is unconstructed and embodied in unpublished plans or
drawings, except that protection for such architectural
work under this title terminates on Dec. 31, 2002, unless
the work is constructed by that date, see section 706 of
Pub. L. 101-650, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§ 302. Duration of copyright: Works created on or
after January 1, 1978

(a) IN GENERAL.—Copyright in a work created
on or after January 1, 1978, subsists from its cre-
ation and, except as provided by the following
subsections, endures for a term consisting of the
life of the author and 70 years after the author’s
death.

(b) JOINT WORKS.—In the case of a joint work
prepared by two or more authors who did not
work for hire, the copyright endures for a term
consisting of the life of the last surviving author
and 70 years after such last surviving author’s
death.
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(c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS,
AND WORKS MADE FOR HIRE.—In the case of an
anonymous work, a pseudonymous work, or a
work made for hire, the copyright endures for a
term of 95 years from the year of its first publi-
cation, or a term of 120 years from the year of
its creation, whichever expires first. If, before
the end of such term, the identity of one or more
of the authors of an anonymous or pseudony-
mous work is revealed in the records of a reg-
istration made for that work under subsections
(a) or (d) of section 408, or in the records pro-
vided by this subsection, the copyright in the
work endures for the term specified by sub-
section (a) or (b), based on the life of the author
or authors whose identity has been revealed.
Any person having an interest in the copyright
in an anonymous or pseudonymous work may at
any time record, in records to be maintained by
the Copyright Office for that purpose, a state-
ment identifying one or more authors of the
work; the statement shall also identify the per-
son filing it, the nature of that person’s interest,
the source of the information recorded, and the
particular work affected, and shall comply in
form and content with requirements that the
Register of Copyrights shall prescribe by regula-
tion.

(d) RECORDS RELATING TO DEATH OF AU-
THORS.—Any person having an interest in a
copyright may at any time record in the Copy-
right Office a statement of the date of death of
the author of the copyrighted work, or a state-
ment that the author is still living on a particu-
lar date. The statement shall identify the person
filing it, the nature of that person’s interest,
and the source of the information recorded, and
shall comply in form and content with require-
ments that the Register of Copyrights shall pre-
scribe by regulation. The Register shall main-
tain current records of information relating to
the death of authors of copyrighted works, based
on such recorded statements and, to the extent
the Register considers practicable, on data con-
tained in any of the records of the Copyright Of-
fice or in other reference sources.

(e) PRESUMPTION AS TO AUTHOR’S DEATH.—
After a period of 95 years from the year of first
publication of a work, or a period of 120 years
from the year of its creation, whichever expires
first, any person who obtains from the Copy-
right Office a certified report that the records
provided by subsection (d) disclose nothing to
indicate that the author of the work is living, or
died less than 70 years before, is entitled to the
benefits of a presumption that the author has
been dead for at least 70 years. Reliance in good
faith upon this presumption shall be a complete
defense to any action for infringement under
this title.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.

2572; Pub. L. 105-298, title I, §102(b), Oct. 27, 1998,
112 Stat. 2827.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94-1476

In General. The debate over how long a copyright
should last is as old as the oldest copyright statute and
will doubtless continue as long as there is a copyright
law. With certain exceptions, there appears to be
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strong support for the principle, as embodied in the
bill, of a copyright term consisting of the life of the au-
thor and 50 years after his death. In particular, the au-
thors and their representatives stressed that the adop-
tion of a life-plus-50 term was by far their most impor-
tant legislative goal in copyright law revision. The
Register of Copyrights now regards a life-plus-50 term
as the foundation of the entire bill.

Under the present law statutory copyright protection
begins on the date of publication (or on the date of reg-
istration in unpublished form) and continues for 28
years from that date; it may be renewed for a second 28
years, making a total potential term of 56 years in all
cases. [Under Public Laws 87-668, 89-142, 90-141, 90-416,
91-147, 91-555, 92-170, 92-566, and 93-573, copyrights that
were subsisting in their renewal term on September 19,
1962, and that were scheduled to expire before Dec. 31,
1976, have been extended to that later date, in anticipa-
tion that general revision legislation extending their
terms still further will be enacted by then.] The prin-
cipal elements of this system—a definite number of
years, computed from either publication or registra-
tion, with a renewal feature—have been a part of the
U.S. copyright law since the first statute in 1790. The
arguments for changing this system to one based on
the life of the author can be summarized as follows:

1. The present 56-year term is not long enough to
insure an author and his dependents the fair eco-
nomic benefits from his works. Life expectancy has
increased substantially, and more and more authors
are seeing their works fall into the public domain
during their lifetimes, forcing later works to compete
with their own early works in which copyright has
expired.

2. The tremendous growth in communications
media has substantially lengthened the commercial
life of a great many works. A short term is particu-
larly discriminatory against serious works of music,
literature, and art, whose value may not be recog-
nized until after many years.

3. Although limitations on the term of copyright
are obviously necessary, too short a term harms the
author without giving any substantial benefit to the
public. The public frequently pays the same for works
in the public domain as it does for copyrighted works,
and the only result is a commercial windfall to cer-
tain users at the author’s expense. In some cases the
lack of copyright protection actually restrains dis-
semination of the work, since publishers and other
users cannot risk investing in the work unless as-
sured of exclusive rights.

4. A system based on the life of the author would go
a long way toward clearing up the confusion and un-
certainty involved in the vague concept of ‘“‘publica-
tion,” and would provide a much simpler, clearer
method for computing the term. The death of the au-
thor is a definite, determinable event, and it would be
the only date that a potential user would have to
worry about. All of a particular author’s works, in-
cluding successive revisions of them, would fall into
the public domain at the same time, thus avoiding
the present problems of determining a multitude of
publication dates and of distinguishing ‘‘old” and
“new’ matter in later editions. The bill answers the
problems of determining when relatively obscure au-
thors died, by establishing a registry of death dates
and a system of presumptions.

5. One of the worst features of the present copyright
law is the provision for renewal of copyright. A sub-
stantial burden and expense, this unclear and highly
technical requirement results in incalculable
amounts of unproductive work. In a number of cases
it is the cause of inadvertent and unjust loss of copy-
right. Under a life-plus-50 system the renewal device
would be inappropriate and unnecessary.

6. Under the preemption provisions of section 301
and the single Federal system they would establish,
authors will be giving up perpetual, unlimited exclu-
sive common law rights in their unpublished works,
including works that have been widely disseminated
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by means other than publication. A statutory term of

life-plus-50 years is no more than a fair recompense

for the loss of these perpetual rights.

7. A very large majority of the world’s countries
have adopted a copyright term of the life of the au-
thor and 50 years after the author’s death. Since
American authors are frequently protected longer in
foreign countries than in the United States, the dis-
parity in the duration of copyright has provoked con-
siderable resentment and some proposals for retalia-
tory legislation. Copyrighted works move across na-
tional borders faster and more easily than virtually
any other economic commodity, and with the tech-
niques now in common use this movement has in
many cases become instantaneous and effortless. The
need to conform the duration of U.S. copyright to
that prevalent throughout the rest of the world is in-
creasingly pressing in order to provide certainty and
simplicity in international business dealings. Even
more important, a change in the basis of our copy-
right term would place the United States in the fore-
front of the international copyright community.
Without this change, the possibility of future United
States adherence to the Berne Copyright Union would
evaporate, but with it would come a great and imme-
diate improvement in our copyright relations. All of
these benefits would accrue directly to American and
foreign authors alike.

The need for a longer total term of copyright has
been conclusively demonstrated. It is true that a major
reason for the striking statistical increase in life ex-
pectancy since 1909 is the reduction in infant mortal-
ity, but this does not mean that the increase can be
discounted. Although not nearly as great as the total
increase in life expectancy, there has been a marked in-
crease in longevity, and with medical discoveries and
health programs for the elderly this trend shows every
indication of continuing. If life expectancy in 1909,
which was in the neighborhood of 56 years, offered a
rough guide to the length of copyright protection, then
life expectancy in the 1970’s which is well over 70 years,
should offer a similar guide; the Register’s 1961 Report
included statistics indicating that something between
70 and 76 years was then the average equivalent of life-
plus-50 years. A copyright should extend beyond the au-
thor’s lifetime, and judged by this standard the present
term of 56 years is too short.

The arguments as to the benefits of uniformity with
foreign laws, and the advantages of international com-
ity that would result from adoption of a life-plus-50
term, are also highly significant. The system has
worked well in other countries, and on the whole it
would appear to make computation of terms consider-
ably simpler and easier. The registry of death dates and
the system of presumptions established in section 302
would solve most of the problems in determining when
an individual author died.

No country in the world has provisions on the dura-
tion of copyright like ours. Virtually every other copy-
right law in the world bases the term of protection for
works by natural persons on the life of the author, and
a substantial majority of these accord protection for 50
years after the author’s death. This term is required for
adherence to the Berne Convention. It is worth noting
that the 1965 revision of the copyright law of the Fed-
eral Republic of Germany adopted a term of life plus 70
years.

A point that has concerned some educational groups
arose from the possibility that, since a large majority
(now about 85 percent) of all copyrighted works are not
renewed, a life-plus-50 year term would tie up a sub-
stantial body of material that is probably of no com-
mercial interest but that would be more readily avail-
able for scholarly use if free of copyright restrictions.
A statistical study of renewal registrations made by
the Copyright Office in 1966 supports the generalization
that most material which is considered to be of con-
tinuing or potential commercial value is renewed. Of
the remainder, a certain proportion is of practically no
value to anyone, but there are a large number of un-
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renewed works that have scholarly value to historians,
archivists, and specialists in a variety of fields. This
consideration lay behind the proposals for retaining the
renewal device or for limiting the term for unpublished
or unregistered works.

It is true that today’s ephemera represent tomor-
row’s social history, and that works of scholarly value,
which are now falling into the public domain after 28
years, would be protected much longer under the bill.
Balanced against this are the burdens and expenses of
renewals, the near impossibility of distinguishing be-
tween types of works in fixing a statutory term, and
the extremely strong case in favor of a life-plus-50 sys-
tem. Moreover, it is important to realize that the bill
would not restrain scholars from using any work as
source material or from making ‘‘fair use’ of it; the re-
strictions would extend only to the unauthorized repro-
duction or distribution of copies of the work, its public
performance, or some other use that would actually in-
fringe the copyright owner’s exclusive rights. The ad-
vantages of a basic term of copyright enduring for the
life of the author and for 50 years after the author’s
death outweigh any possible disadvantages.

Basic Copyright Term. Under subsection (a) of section
302, a work ‘‘created’ on or after the effective date of
the revised statute [Jan. 1, 1978] would be protected by
statutory copyright ‘‘from its creation’ and, with ex-
ceptions to be noted below, ‘‘endures for a term consist-
ing of the life of the author and 50 years after the au-
thor’s death.”

Under this provision, as a general rule, the life-plus-
50 term would apply equally to unpublished works, to
works published during the author’s lifetime, and to
works published posthumously.

The definition of ‘‘created’ in section 101, which will
be discussed in more detail in connection with section
302(c) below, makes clear that ‘“‘creation’ for this pur-
pose means the first time the work is fixed in a copy
or phonorecord; up to that point the work is not ‘‘cre-
ated,” and is subject to common law protection, even
though it may exist in someone’s mind and may have
been communicated to others in unfixed form.

Joint Works. Since by definition a ‘‘joint work” has
two or more authors, a statute basing the term of copy-
right on the life of the author must provide a special
method of computing the term of ‘“‘joint works.”” Under
the system in effect in many foreign countries, the
term of copyright is measured from the death of the
last survivor of a group of joint authors, no matter how
many there are. The bill adopts this system as the sim-
plest and fairest of the alternatives for dealing with the
problem.

Anonymous Works, Pseudonymous Works, and Works
Made for Hire. Computing the term from the author’s
death also requires special provisions to deal with cases
where the authorship is not revealed or where the ‘‘au-
thor” is not an individual. Section 302(c) therefore pro-
vides a special term for anonymous works, pseudony-
mous works, and works made for hire: 75 years from
publication or 100 years from creation, whichever is
shorter. The definitions in section 101 make the status
of anonymous and pseudonymous works depend on
what is revealed on the copies or phonorecords of a
work; a work is ‘‘anonymous” if ‘“‘no natural person is
identified as author,” and is ‘‘pseudonymous’ if ‘‘the
author is identified under a fictitious name.”

Section 302(c) provides that the 75- and 100-year terms
for an anonymous or pseudonymous work can be con-
verted to the ordinary life-plus-50 term if ‘‘the identity
of one or more authors * * * is revealed’’ in special
records maintained for this purpose in the Copyright
Office. The term in such cases would be ‘‘based on the
life of the author or authors whose identity has been
revealed.” Instead of forcing a user to search through
countless Copyright Office records to determine if an
author’s identity has been revealed, the bill sets up a
special registry for the purpose, with requirements con-
cerning the filing of identifying statements that par-
allel those of the following subsection (d) with respect
to statements of the date of an author’s death.
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The alternative terms established in section 302(c)—
75 years from publication or 100 years from creation,
whichever expires first—are necessary to set a time
limit on protection of unpublished material. For exam-
ple, copyright in a work created in 1978 and published
in 1988 would expire in 2063 (75 years from publication).
A question arises as to when the copyright should ex-
pire if the work is never published. Both the Constitu-
tion and the underlying purposes of the bill require the
establishment of an alternative term for unpublished
work and the only practicable basis for this alternative
is ““creation.” Under the bill a work created in 1980 but
not published until after 2005 (or never published)
would fall into the public domain in 2080 (100 years
after creation).

The definition in section 101 provides that ‘‘creation”
takes place when a work ‘‘is fixed in a copy or phono-
record for the first time.” Although the concept of
“‘creation” is inherently lacking in precision, its adop-
tion in the bill would, for example, enable a scholar to
use an unpublished manuscript written anonymously,
pseudonymously, or for hire, if he determines on the
basis of internal or external evidence that the manu-
script is at least 100 years old. In the case of works
written over a period of time or in successive revised
versions, the definition provides that the portion of the
work ‘‘that has been fixed at any particular time con-
stitutes the work as of that time,” and that, ‘“‘where
the work has been prepared in different versions, each
version constitutes a separate work.” Thus, a scholar
or other user, in attempting to determine whether a
particular work is in the public domain, needs to look
no further than the particular version he wishes to use.

Although ‘‘publication” would no longer play the
central role assigned to it under the present law, the
concept would still have substantial significance under
provisions throughout the bill, including those on Fed-
eral preemption and duration. Under the definition in
section 101, a work is ‘“‘published’ if one or more copies
or phonorecords embodying it are distributed to the
public—that is, generally to persons under no explicit
or implicit restrictions with respect to disclosure of its
contents—without regard to the manner in which the
copies or phonorecords changed hands. The definition
clears up the question of whether the sale of phono-
records constitutes publication, and it also makes plain
that any form or dissemination in which a material ob-
ject does not change hands—performances or displays
on television, for example—is not a publication no mat-
ter how many people are exposed to the work. On the
other hand, the definition also makes clear that, when
copies or phonorecords are offered to a group of whole-
salers, broadcasters, motion picture theaters, etc., pub-
lication takes place if the purpose is ‘“‘further distribu-
tion, public performance, or public display.”’

Although the periods of 75 or 100 years for anonymous
and pseudonymous works and works made for hire seem
to be longer than the equivalent term provided by for-
eign laws and the Berne Conventions, this difference is
more apparent than real. In general, the terms in these
special cases approximate, on the average, the term of
the life of the author plus 50 years established for other
works. The 100-year maximum term for unpublished
works, although much more limited than the perpetual
term now available under common law in the United
States and under statute in some foreign countries, is
sufficient to guard against unjustified invasions of pri-
vacy and to fulfill our obligations under the Universal
Copyright Convention.

Records and Presumption as to Author’s Death. Sub-
sections (d) and (e) of section 302 together furnish an
answer to the practical problems of how to discover the
death dates of obscure or unknown authors. Subsection
(d) provides a procedure for recording statements that
an author died, or that he was still living, on a particu-
lar date, and also requires the Register of Copyrights to
maintain obituary records on a current basis. Under
subsection (e) anyone who, after a specified period, ob-
tains certification from the Copyright Office that its
records show nothing to indicate that the author is liv-
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ing or died less than 50 years before, is entitled to rely
upon a presumption that the author has been dead for
more than 50 years. The period specified in subsection
(e)—T75 years from publication or 100 years from cre-
ation—is purposely uniform with the special term pro-
vided in subsection (c).

AMENDMENTS

1998—Subsecs. (a), (b). Pub. L. 105298, §102(b)(1), (2),
substituted <70 for ‘‘fifty’’.

Subsec. (c). Pub. L. 105-298, §102(b)(3), in first sen-
tence, substituted ‘95" for ‘‘seventy-five’ and ‘120"’ for
‘‘one hundred’.

Subsec. (e). Pub. L. 105-298, §102(b)(4), in first sen-
tence, substituted ‘95 for ‘‘seventy-five’’, ‘120 for
‘“‘one hundred’’, and ‘70"’ for ‘‘fifty’’ in two places.

§303. Duration of copyright: Works created but
not published or copyrighted before January
1, 1978

(a) Copyright in a work created before Janu-
ary 1, 1978, but not theretofore in the public do-
main or copyrighted, subsists from January 1,
1978, and endures for the term provided by sec-
tion 302. In no case, however, shall the term of
copyright in such a work expire before Decem-
ber 31, 2002; and, if the work is published on or
before December 31, 2002, the term of copyright
shall not expire before December 31, 2047.

(b) The distribution before January 1, 1978, of
a phonorecord shall not for any purpose con-
stitute a publication of any musical work, dra-
matic work, or literary work embodied therein.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2573; Pub. L. 105-80, §11, Nov. 13, 1997, 111 Stat.
1534; Pub. L. 105-298, title I, §102(c), Oct. 27, 1998,
112 Stat. 2827; Pub. L. 111-295, §5(a), Dec. 9, 2010,
124 Stat. 3181.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Theoretically, at least, the legal impact of section 303
would be far reaching. Under it, every ‘‘original work of
authorship” fixed in tangible form that is in existence
would be given statutory copyright protection as long
as the work is not in the public domain in this country.
The vast majority of these works consist of private ma-
terial that no one is interested in protecting or infring-
ing, but section 303 would still have practical effects for
a prodigious body of material already in existence.

Looked at another way, however, section 303 would
have a genuinely restrictive effect. Its basic purpose is
to substitute statutory for common law copyright for
everything now protected at common law, and to sub-
stitute reasonable time limits for the perpetual protec-
tion now available. In general, the substituted time
limits are those applicable to works created after the
effective date of the law [Jan. 1, 1978]; for example, an
unpublished work written in 1945 whose author dies in
1980 would be protected under the statute from the ef-
fective date [Jan. 1, 1978] through 2030 (50 years after
the author’s death).

A special problem under this provision is what to do
with works whose ordinary statutory terms will have
expired or will be nearing expiration on the effective
date [Jan. 1, 1978]. The committee believes that a provi-
sion taking away subsisting common law rights and
substituting statutory rights for a reasonable period is
fully in harmony with the constitutional requirements
of due process, but it is necessary to fix a ‘‘reasonable
period” for this purpose. Section 303 provides that
under no circumstances would copyright protection ex-
pire before December 31, 2002, and also attempts to en-
courage publication by providing 25 years more protec-
tion (through 2027) if the work were published before
the end of 2002.
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AMENDMENTS

2010—Subsec. (b). Pub. L. 111-295 substituted ‘‘any
musical work, dramatic work, or literary work’ for
“‘the musical work”.

1998—Subsec. (a). Pub. L. 105-298 substituted ‘‘Decem-
ber 31, 2047 for ‘‘December 31, 2027’ in second sentence.

1997—Pub. L. 105-80 designated existing provisions as
subsec. (a) and added subsec. (b).

§304. Duration of copyright: Subsisting copy-
rights

(a) COPYRIGHTS IN THEIR FIRST TERM ON JANU-
ARY 1, 1978.—(1)(A) Any copyright, the first term
of which is subsisting on January 1, 1978, shall
endure for 28 years from the date it was origi-
nally secured.

(B) In the case of—

(i) any posthumous work or of any periodi-
cal, cyclopedic, or other composite work upon
which the copyright was originally secured by
the proprietor thereof, or

(ii) any work copyrighted by a corporate
body (otherwise than as assignee or licensee of
the individual author) or by an employer for
whom such work is made for hire,

the proprietor of such copyright shall be enti-
tled to a renewal and extension of the copyright
in such work for the further term of 67 years.

(C) In the case of any other copyrighted work,
including a contribution by an individual author
to a periodical or to a cyclopedic or other com-
posite work—

(i) the author of such work, if the author is
still living,

(ii) the widow, widower, or children of the
author, if the author is not living,

(iii) the author’s executors, if such author,
widow, widower, or children are not living, or

(iv) the author’s next of kin, in the absence
of a will of the author,

shall be entitled to a renewal and extension of
the copyright in such work for a further term of
67 years.

(2)(A) At the expiration of the original term of
copyright in a work specified in paragraph (1)(B)
of this subsection, the copyright shall endure for
a renewed and extended further term of 67 years,
which—

(i) if an application to register a claim to
such further term has been made to the Copy-
right Office within 1 year before the expiration
of the original term of copyright, and the
claim is registered, shall vest, upon the begin-
ning of such further term, in the proprietor of
the copyright who is entitled to claim the re-
newal of copyright at the time the application
is made; or

(ii) if no such application is made or the
claim pursuant to such application is not reg-
istered, shall vest, upon the beginning of such
further term, in the person or entity that was
the proprietor of the copyright as of the last
day of the original term of copyright.

(B) At the expiration of the original term of
copyright in a work specified in paragraph (1)(C)
of this subsection, the copyright shall endure for
a renewed and extended further term of 67 years,
which—

(i) if an application to register a claim to
such further term has been made to the Copy-
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right Office within 1 year before the expiration
of the original term of copyright, and the
claim is registered, shall vest, upon the begin-
ning of such further term, in any person who
is entitled under paragraph (1)(C) to the re-
newal and extension of the copyright at the
time the application is made; or

(ii) if no such application is made or the
claim pursuant to such application is not reg-
istered, shall vest, upon the beginning of such
further term, in any person entitled under
paragraph (1)(C), as of the last day of the
original term of copyright, to the renewal and
extension of the copyright.

(3)(A) An application to register a claim to the
renewed and extended term of copyright in a
work may be made to the Copyright Office—

(i) within 1 year before the expiration of the
original term of copyright by any person enti-
tled under paragraph (1)(B) or (C) to such fur-
ther term of 67 years; and

(ii) at any time during the renewed and ex-
tended term by any person in whom such fur-
ther term vested, under paragraph (2)(A) or
(B), or by any successor or assign of such per-
son, if the application is made in the name of
such person.

(B) Such an application is not a condition of
the renewal and extension of the copyright in a
work for a further term of 67 years.

(4)(A) If an application to register a claim to
the renewed and extended term of copyright in
a work is not made within 1 year before the ex-
piration of the original term of copyright in a
work, or if the claim pursuant to such applica-
tion is not registered, then a derivative work
prepared under authority of a grant of a transfer
or license of the copyright that is made before
the expiration of the original term of copyright
may continue to be used under the terms of the
grant during the renewed and extended term of
copyright without infringing the copyright, ex-
cept that such use does not extend to the prepa-
ration during such renewed and extended term
of other derivative works based upon the copy-
righted work covered by such grant.

(B) If an application to register a claim to the
renewed and extended term of copyright in a
work is made within 1 year before its expiration,
and the claim is registered, the certificate of
such registration shall constitute prima facie
evidence as to the validity of the copyright dur-
ing its renewed and extended term and of the
facts stated in the certificate. The evidentiary
weight to be accorded the certificates of a reg-
istration of a renewed and extended term of
copyright made after the end of that 1-year pe-
riod shall be within the discretion of the court.

(b) COPYRIGHTS IN THEIR RENEWAL TERM AT
THE TIME OF THE EFFECTIVE DATE OF THE SONNY
BoNO COPYRIGHT TERM EXTENSION ACT.—Any
copyright still in its renewal term at the time
that the Sonny Bono Copyright Term Extension
Act becomes effective shall have a copyright
term of 95 years from the date copyright was
originally secured.

(c) TERMINATION OF TRANSFERS AND LICENSES
COVERING EXTENDED RENEWAL TERM.—In the
case of any copyright subsisting in either its
first or renewal term on January 1, 1978, other
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than a copyright in a work made for hire, the
exclusive or nonexclusive grant of a transfer or
license of the renewal copyright or any right
under it, executed before January 1, 1978, by any
of the persons designated by subsection (a)(1)(C)
of this section, otherwise than by will, is subject
to termination under the following conditions:

(1) In the case of a grant executed by a per-
son or persons other than the author, termi-
nation of the grant may be effected by the sur-
viving person or persons who executed it. In
the case of a grant executed by one or more of
the authors of the work, termination of the
grant may be effected, to the extent of a par-
ticular author’s share in the ownership of the
renewal copyright, by the author who exe-
cuted it or, if such author is dead, by the per-
son or persons who, under clause (2) of this
subsection, own and are entitled to exercise a
total of more than one-half of that author’s
termination interest.

(2) Where an author is dead, his or her termi-
nation interest is owned, and may be exer-
cised, as follows:

(A) The widow or widower owns the au-
thor’s entire termination interest unless
there are any surviving children or grand-
children of the author, in which case the
widow or widower owns one-half of the au-
thor’s interest.

(B) The author’s surviving children, and
the surviving children of any dead child of
the author, own the author’s entire termi-
nation interest unless there is a widow or
widower, in which case the ownership of one-
half of the author’s interest is divided
among them.

(C) The rights of the author’s children and
grandchildren are in all cases divided among
them and exercised on a per stirpes basis ac-
cording to the number of such author’s chil-
dren represented; the share of the children of
a dead child in a termination interest can be
exercised only by the action of a majority of
them.

(D) In the event that the author’s widow or
widower, children, and grandchildren are not
living, the author’s executor, administrator,
personal representative, or trustee shall own
the author’s entire termination interest.

(3) Termination of the grant may be effected
at any time during a period of five years be-
ginning at the end of fifty-six years from the
date copyright was originally secured, or be-
ginning on January 1, 1978, whichever is later.

(4) The termination shall be effected by serv-
ing an advance notice in writing upon the
grantee or the grantee’s successor in title. In
the case of a grant executed by a person or
persons other than the author, the notice shall
be signed by all of those entitled to terminate
the grant under clause (1) of this subsection,
or by their duly authorized agents. In the case
of a grant executed by one or more of the au-
thors of the work, the notice as to any one au-
thor’s share shall be signed by that author or
his or her duly authorized agent or, if that au-
thor is dead, by the number and proportion of
the owners of his or her termination interest
required under clauses (1) and (2) of this sub-
section, or by their duly authorized agents.
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(A) The notice shall state the effective
date of the termination, which shall fall
within the five-year period specified by
clause (3) of this subsection, or, in the case
of a termination under subsection (d), within
the five-year period specified by subsection
(d)(2), and the notice shall be served not less
than two or more than ten years before that
date. A copy of the notice shall be recorded
in the Copyright Office before the effective
date of termination, as a condition to its
taking effect.

(B) The notice shall comply, in form, con-
tent, and manner of service, with require-
ments that the Register of Copyrights shall
prescribe by regulation.

(6) Termination of the grant may be effected
notwithstanding any agreement to the con-
trary, including an agreement to make a will
or to make any future grant.

(6) In the case of a grant executed by a per-
son or persons other than the author, all
rights under this title that were covered by
the terminated grant revert, upon the effec-
tive date of termination, to all of those enti-
tled to terminate the grant under clause (1) of
this subsection. In the case of a grant executed
by one or more of the authors of the work, all
of a particular author’s rights under this title
that were covered by the terminated grant re-
vert, upon the effective date of termination, to
that author or, if that author is dead, to the
persons owning his or her termination interest
under clause (2) of this subsection, including
those owners who did not join in signing the
notice of termination under clause (4) of this
subsection. In all cases the reversion of rights
is subject to the following limitations:

(A) A derivative work prepared under au-
thority of the grant before its termination
may continue to be utilized under the terms
of the grant after its termination, but this
privilege does not extend to the preparation
after the termination of other derivative
works based upon the copyrighted work cov-
ered by the terminated grant.

(B) The future rights that will revert upon
termination of the grant become vested on
the date the notice of termination has been
served as provided by clause (4) of this sub-
section.

(C) Where the author’s rights revert to two
or more persons under clause (2) of this sub-
section, they shall vest in those persons in
the proportionate shares provided by that
clause. In such a case, and subject to the
provisions of subclause (D) of this clause, a
further grant, or agreement to make a fur-
ther grant, of a particular author’s share
with respect to any right covered by a termi-
nated grant is valid only if it is signed by
the same number and proportion of the own-
ers, in whom the right has vested under this
clause, as are required to terminate the
grant under clause (2) of this subsection.
Such further grant or agreement is effective
with respect to all of the persons in whom
the right it covers has vested under this sub-
clause, including those who did not join in
signing it. If any person dies after rights
under a terminated grant have vested in him
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or her, that person’s legal representatives,
legatees, or heirs at law represent him or her
for purposes of this subclause.

(D) A further grant, or agreement to make
a further grant, of any right covered by a
terminated grant is valid only if it is made
after the effective date of the termination.
As an exception, however, an agreement for
such a further grant may be made between
the author or any of the persons provided by
the first sentence of clause (6) of this sub-
section, or between the persons provided by
subclause (C) of this clause, and the original
grantee or such grantee’s successor in title,
after the notice of termination has been
served as provided by clause (4) of this sub-
section.

(E) Termination of a grant under this sub-
section affects only those rights covered by
the grant that arise under this title, and in
no way affects rights arising under any
other Federal, State, or foreign laws.

(F) Unless and until termination is ef-
fected under this subsection, the grant, if it
does not provide otherwise, continues in ef-
fect for the remainder of the extended re-
newal term.

(d) TERMINATION RIGHTS PROVIDED IN SUB-
SECTION (¢) WHICH HAVE EXPIRED ON OR BEFORE
THE EFFECTIVE DATE OF THE SONNY BONO COPY-
RIGHT TERM EXTENSION AcCT.—In the case of any
copyright other than a work made for hire, sub-
sisting in its renewal term on the effective date
of the Sonny Bono Copyright Term Extension
Act for which the termination right provided in
subsection (c) has expired by such date, where
the author or owner of the termination right has
not previously exercised such termination right,
the exclusive or nonexclusive grant of a transfer
or license of the renewal copyright or any right
under it, executed before January 1, 1978, by any
of the persons designated in subsection (a)(1)(C)
of this section, other than by will, is subject to
termination under the following conditions:

(1) The conditions specified in subsections
(c)(1), (2), (4), (), and (6) of this section apply
to terminations of the last 20 years of copy-
right term as provided by the amendments
made by the Sonny Bono Copyright Term Ex-
tension Act.

(2) Termination of the grant may be effected
at any time during a period of 5 years begin-
ning at the end of 75 years from the date copy-
right was originally secured.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2573; Pub. L. 102-307, title I, §102(a), (d), June 26,
1992, 106 Stat. 264, 266; Pub. L. 105-80, §12(a)(9),
Nov. 13, 1997, 111 Stat. 15635; Pub. L. 105-298, title
I, §§102(d)(1), 103, Oct. 27, 1998, 112 Stat. 2827, 2829;
Pub. L. 107-273, div. C, title III, §13210(10), Nov.
2, 2002, 116 Stat. 1910.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The arguments in favor of lengthening the duration
of copyright apply to subsisting as well as future copy-
rights. The bill’s basic approach is to increase the
present 56-year term to 75 years in the case of copy-
rights subsisting in both their first and their renewal
terms.
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Copyrights in Their First Term. Subsection (a) of sec-
tion 304 reenacts and preserves the renewal provision,
now in Section 24 of the statute [section 24 of former
title 17], for all of the works presently in their first 28-
year term. A great many of the present expectancies in
these cases are the subject of existing contracts, and it
would be unfair and immensely confusing to cut off or
alter these interests. Renewal registration will be re-
quired during the 28th year of the copyright but the
length of the renewal term will be increased from 28 to
47 years.

Although the bill preserves the language of the
present renewal provision without any change in sub-
stance, the Committee intends that the reference to a
“posthumous work” in this section has the meaning
given to it in Bartok v. Boosey & Hawkes, Inc., 523 F.2d
941 (2d Cir. 1975)—one as to which no copyright assign-
ment or other contract for exploitation of the work has
occurred during an author’s lifetime, rather than one
which is simply first published after the author’s death.

Copyrights in Their Renewal Term. Renewed copy-
rights that are subsisting in their second term at any
time during the period between December 31, 1976, and
December 31, 1977, inclusive, would be extended under
section 304(b) to run for a total of 75 years. This provi-
sion would add another 19 years to the duration of any
renewed copyright whose second term started during
the 28 years immediately preceding the effective date
of the act (January 1, 1978). In addition, it would extend
by varying lesser amounts the duration of renewal
copyrights already extended under Public Laws 87-668,
89-142, 90-141, 90-416, 91-147, 91-555, 92-170, 92-566, and
93-573, all of which would otherwise expire on December
31, 1976. The subsection would also extend the duration
of renewal copyrights whose second 28-year term is
scheduled to expire during 1977. In none of these cases,
however, would the total terms of copyright for the
work be longer than 75 years.

Subsection (b) also covers the special situation of a
subsisting first-term copyright that becomes eligible
for renewal registration during the year before the act
comes into effect. If a renewal registration is not made
before the effective date [Jan. 1, 1978], the case is gov-
erned by the provisions of section 304(a) [subsec. (a) of
this section]. If a renewal registration is made during
the year before the new law takes effect, however, the
copyright would be treated as if it were already subsist-
ing in its second term and would be extended to the full
period of 75 years without the need for further renewal.

Termination of Grants Covering Extended Term. An
issue underlying the 19-year extension of renewal terms
under both subsections (a) and (b) of section 304 [sub-
secs. (a) and (b) of this section] is whether, in a case
where their rights have already been transferred, the
author or the dependents of the author should be given
a chance to benefit from the extended term. The argu-
ments for granting rights of termination are even more
persuasive under section 304 than they are under sec-
tion 203; the extended term represents a completely
new property right, and there are strong reasons for
giving the author, who is the fundamental beneficiary
of copyright under the Constitution, an opportunity to
share in it.

Subsection (c) of section 304 is a close but not exact
counterpart of section 203. In the case of either a first-
term or renewal copyright already subsisting when the
new statute becomes effective [Jan. 1, 1978], any grant
of rights covering the renewal copyright in the work,
executed before the effective date [Jan. 1, 1978], may be
terminated under conditions and limitations similar to
those provided in section 203. Except for transfers and
licenses covering renewal copyrights already extended
under Public Laws 87-668, 89-142, 90-141, 90-416, 91-147,
91-555, 92-170, 92-566, and 93-573, which would become
subject to termination immediately upon the coming
into effect of the revised law, the 5-year period during
which termination could be made effective would start
56 years after copyright was originally secured.

The bill distinguishes between the persons who can
terminate a grant under section 203 and those entitled
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to terminate a grant covering an extended term under
section 304. Instead of being limited to transfers and li-
censes executed by the author, the right of termination
under section 304(c) also extends to grants executed by
those beneficiaries of the author who can claim re-
newal under the present law: his or her widow or wid-
ower, children, executors, or next of kin.

There is good reason for this difference. Under sec-
tion 203, an author’s widow or widower and children are
given rights of termination if the author is dead, but
these rights apply only to grants by the author, and
any effort by a widow, widower, or child to transfer
contingent future interests under a termination would
be ineffective. In contrast, under the present renewal
provisions, any statutory beneficiary of the author can
make a valid transfer or license of future renewal
rights, which is completely binding if the author is
dead and the person who executed the grant turns out
to be the proper renewal claimant. Because of this, a
great many contingent transfers of future renewal
rights have been obtained from widows, widowers, chil-
dren, and next of kin, and a substantial number of
these will be binding. After the present 28-year renewal
period has ended, a statutory beneficiary who has
signed a disadvantageous grant of this sort should have
the opportunity to reclaim the extended term.

As explained above in connection with section 203,
the bill adopts the principle that, where a transfer or
license by the author is involved, termination may be
effected by a per stirpes majority of those entitled to
terminate, and this principle also applies to the owner-
ship of rights under a termination and to the making
of further grants of reverted rights. In general, this
principle has also been adopted with respect to the ter-
mination of rights under an extended renewal copy-
right in section 304, but with several differences made
necessary by the differences between the legal status of
transfers and licenses made after the effective date of
the new law [Jan. 1, 1978] (governed by section 203) and
that of grants of renewal rights made earlier and gov-
erned by section 304(c). The following are the most im-
portant distinctions between the termination rights
under the two sections:

1. Joint Authorship.—Under section 304, a grant of
renewal rights executed by joint authors during the
first term of copyright would be effective only as to
those who were living at the time of renewal; where
any of them are dead, their statutory beneficiaries
are entitled to claim the renewal independently as a
new estate. It would therefore be inappropriate to im-
pose a requirement of majority action with respect to
transfers executed by two or more joint authors.

2. Grants Not Executed by Author.—Section 304(c)
adopts the majority principle underlying the amend-
ments of section 203 [section 203 of this title] with re-
spect to the termination rights of a dead author’s
widow or widower and children. There is much less
reason, as a matter of policy, to apply this principle
in the case of transfers and licenses of renewal rights
executed under the present law by the author’s
widow, widower, children, executors, or next of kin,
and the practical arguments against doing so are con-
clusive. It is not clear how the shares of a class of re-
newal beneficiaries are to be divided under the exist-
ing law, and greater difficulties would be presented if
any attempt were made to apply the majority prin-
ciple to further beneficiaries in cases where one or
more of the renewal beneficiaries are dead. Therefore,
where the grant was executed by a person or persons
other than the author, termination can be effected
only by the unanimous action of the survivors of
those who executed it.

3. Further Grants.—The reason against adopting a
principle of majority action with respect to the right
to terminate grants by joint authors and grants not
executed by the author apply equally with respect to
the right to make further grants under section 304(c).
The requirement for majority action in clause (6)(C)
is therefore confined to cases where the rights under
a grant by the author have reverted to his or her
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widow or widower, or children, or both. Where the ex-

tended term reverts to joint authors or to a class of

renewal beneficiaries who have joined in executing a

grant, their rights would be governed by the general

rules of tenancy in common; each coowner would
have an independent right to sell his share, or to use
or license the work subject to an accounting.

Nothing contained in this section or elsewhere in this
legislation is intended to extend the duration of any li-
cense, transfer, or assignment made for a period of less
than fifty-six years. If, for example, an agreement pro-
vides an earlier termination date or lesser duration, or
if it allows the author the right of cancelling or termi-
nating the agreement under certain circumstances, the
duration is governed by the agreement. Likewise, noth-
ing in this section or legislation is intended to change
the existing state of the law of contracts concerning
the circumstances in which an author may terminate a
license, transfer or assignment.

Section 304(c)(6)(E) provides that, unless and until
termination is effected under this section, the grant,
“if it does not provide otherwise,”” continues for the
term of copyright. This section means that, if the
agreement does not contain provisions specifying its
term or duration, and the author has not terminated
the agreement under this section, the agreement con-
tinues for the term of the copyright, subject to any
right of termination under circumstances which may
be specified therein. If, however, an agreement does
contain provisions governing its duration—for example,
a term of sixty years—and the author has not exercised
his or her right of termination under the statute, the
agreement will continue according to its terms—in this
example, for only sixty years. The quoted language is
not to be construed as requiring agreements to reserve
the right of termination.

REFERENCES IN TEXT

The Sonny Bono Copyright Term Extension Act, re-
ferred to in subsecs. (b) and (d), is title I of Pub. L.
105-298, Oct. 27, 1998, 112 Stat. 2827. The effective date of
the Act is the date of enactment of Pub. L. 105-298,
which was approved Oct. 27, 1998. For complete classi-
fication of this Act to the Code, see Short Title of 1998
Amendments note set out under section 101 of this title
and Tables.

AMENDMENTS

2002—Subsec. (¢)(2)(A) to (C). Pub. L. 107-273, in sub-
pars. (A) to (C), substituted “The” for ‘‘the” and, in
subpars. (A) and (B), substituted period for semicolon
at end.

1998—Subsec. (a)(1)(B), (C). Pub. L. 105-298,
§102(d)(1)(A)(@), substituted <67’ for 47" in concluding
provisions.

Subsec. (a)(2)(A), (B). Pub. L. 105-298, §102(d)(1)(A)(i),
substituted ‘67 for ‘47 in introductory provisions.

Subsec. (@) (A1), (B). Pub. L. 105298,
§102(d)(1)(A)(iii), substituted ‘67" for “‘47".

Subsec. (b). Pub. L. 105298, §102(d)(1)(B), amended
heading and text of subsec. (b) generally. Prior to
amendment, text read as follows: ‘“The duration of any
copyright, the renewal term of which is subsisting at
any time between December 31, 1976, and December 31,
1977, inclusive, or for which renewal registration is
made between December 31, 1976, and December 31, 1977,
inclusive, is extended to endure for a term of seventy-
five years from the date copyright was originally se-
cured.”

Subsec. (¢)(2). Pub. L. 105-298, §103(1), struck out ‘‘by
his widow or her widower and his or her children or
grandchildren” after ‘‘exercised,” in introductory pro-
visions.

Subsec. (¢)(2)(D). Pub. L. 105-298, §103(2), added sub-
par. (D).

Subsec. (c)(4)(A). Pub. L. 105-298, §102(d)(1)(C), in-
serted ‘‘or, in the case of a termination under sub-
section (d), within the five-year period specified by sub-
section (d)(2),”” before ‘‘and the notice’’.
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Subsec. (d). Pub. L. 105298, §102(d)(1)(D), added sub-
sec. (d).

1997—Subsec. (c). Pub. L. 105-80 substituted ‘‘sub-
section (a)(1)(C)” for ‘‘the subsection (a)(1)(C)”’ in intro-
ductory provisions.

1992—Subsec. (a). Pub. L. 102-307, §102(a), amended
subsec. (a) generally. Prior to amendment, subsec. (a)
read as follows: ‘“COPYRIGHTS IN THEIR FIRST TERM ON
JANUARY 1, 1978.—Any copyright, the first term of
which is subsisting on January 1, 1978, shall endure for
twenty-eight years from the date it was originally se-
cured: Provided, That in the case of any posthumous
work or of any periodical, cyclopedic, or other compos-
ite work upon which the copyright was originally se-
cured by the proprietor thereof, or of any work copy-
righted by a corporate body (otherwise than as assignee
or licensee of the individual author) or by an employer
for whom such work is made for hire, the proprietor of
such copyright shall be entitled to a renewal and exten-
sion of the copyright in such work for the further term
of forty-seven years when application for such renewal
and extension shall have been made to the Copyright
Office and duly registered therein within one year prior
to the expiration of the original term of copyright: And
provided further, That in the case of any other copy-
righted work, including a contribution by an individual
author to a periodical or to a cyclopedic or other com-
posite work, the author of such work, if still living, or
the widow, widower, or children of the author, if the
author be not living, or if such author, widow, widower,
or children be not living, then the author’s executors,
or in the absence of a will, his or her next of kin shall
be entitled to a renewal and extension of the copyright
in such work for a further term of forty-seven years
when application for such renewal and extension shall
have been made to the Copyright Office and duly reg-
istered therein within one year prior to the expiration
of the original term of copyright: And provided further,
That in default of the registration of such application
for renewal and extension, the copyright in any work
shall terminate at the expiration of twenty-eight years
from the date copyright was originally secured.”

Subsec. (¢). Pub. L. 102-307, §102(d), substituted ‘‘sub-
section (a)(1)(C)”’ for ‘‘second proviso of subsection (a)”
in introductory provisions.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-307 effective June 26, 1992,
but applicable only to copyrights secured between Jan-
uary 1, 1964, and December 31, 1977, and not affecting
court proceedings pending on June 26, 1992, with copy-
rights secured before January 1, 1964, governed by sec-
tion 304(a) of this title as in effect on the day before
June 26, 1992, except each reference to forty-seven years
in such provisions deemed to be 67 years, see section
102(g) of Pub. L. 102-307, as amended, set out as a note
under section 101 of this title.

EFFECTIVE DATE

Subsec. (b) of this section effective Oct. 19, 1976, see
section 102 of Pub. L. 94-553, set out as a note preceding
section 101 of this title.

LEGAL EFFECT OF RENEWAL OF COPYRIGHT UNCHANGED

Section 102(c) of Pub. L. 102-307, as amended by Pub.
L. 105298, title I, §102(d)(2)(A), Oct. 27, 1998, 112 Stat.
2828, provided that: ‘“The renewal and extension of a
copyright for a further term of 67 years provided for
under paragraphs (1) and (2) of section 304(a) of title 17,
United States Code[,] shall have the same effect with
respect to any grant, before the effective date of the
Sonny Bono Copyright Term Extension Act [Oct. 27,
1998], of a transfer or license of the further term as did
the renewal of a copyright before the effective date of
the Sonny Bono Copyright Term Extension Act under
the law in effect at the time of such grant.”

AD INTERIM COPYRIGHTS SUBSISTING OR CAPABLE OF
BEING SECURED UNDER PREDECESSOR PROVISIONS

Section 107 of Pub. L. 94-553 provided that: ‘“In the
case of any work in which an ad interim copyright is
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subsisting or is capable of being secured on December
31, 1977, under section 22 of title 17 as it existed on that
date, copyright protection is hereby extended to endure
for the term or terms provided by section 304 of title 17
as amended by the first section of this Act [this sec-
tion].”

COPYRIGHT GRANTED TO ‘‘SCIENCE AND HEALTH WITH
KEY TO THE SCRIPTURES’ FOR TERM OF 75 YEARS

Private Law 92-60, Dec. 15, 1971, 85 Stat. 857, provided:
“That, any provision of law to the contrary notwith-
standing, copyright is hereby granted to the trustees
under the will of Mary Baker Eddy, their successors,
and assigns, in the work ‘Science and Health with Key
to the Scriptures’ (entitled also in some editions
‘Science and Health’ or ‘Science and Health; with a Key
to the Scriptures’), by Mary Baker Eddy, including all
editions thereof in English and translation heretofore
published, or hereafter published by or on behalf of said
trustees, their successors or assigns, for a term of sev-
enty-five years from the effective date of this Act [Dec.
15, 1971] or from the date of first publication, whichever
is later. All copies of the protected work hereafter pub-
lished are to bear notice of copyright, and all new edi-
tions hereafter published are to be registered in the
Copyright Office, in accordance with the provisions of
title 17 of the United States Code or any revision or re-
codification thereof. The copyright owner shall be enti-
tled to all rights and remedies provided to copyright
owners generally by law: Provided, however, That no li-
ability shall attach under this Act for lawful uses made
or acts done prior to the effective date of this Act in
connection with said work, or in respect to the con-
tinuance for one year subsequent to such date of any
business undertaking or enterprise lawfully undertaken
prior to such date involving expenditure or contractual
obligation in connection with the exploitation, produc-
tion, reproduction or circulation of said work. This Act
shall be effective upon enactment.”’

EXTENSION OF RENEWAL TERMS UNDER PRIOR LAW

Pub. L. 93-573, title I, §104, Dec. 31, 1974, 88 Stat. 1873,
provided that in any case in which the renewal term of
a copyright subsisting in any work on Dec. 31, 1974, or
the term thereof as extended by Public Law 87-668, by
Public Law 89-142, by Public Law 90-141, by Public Law
90-416, by Public Law 91-417, by Public Law 91-555, by
Public Law 92-170, or by Public Law 92-556 (or by all or
certain of said laws) [set out below], would expire prior
to Dec. 31, 1976, such term was continued until Dec. 31,
1976.

Pub. L. 92-566, Oct. 25, 1972, 86 Stat. 1181, provided
that in any case in which the renewal term of a copy-
right subsisting in any work on Oct. 25, 1972, or the
term thereof as extended by Public Law 87-668, by Pub-
lic Law 89-142, by Public Law 90-141, by Public Law
90-416, by Public Law 91-147, by Public Law 91-555, or by
Public Law 92-170 (or by all or certain of said laws) [set
out below], would expire prior to Dec. 31, 1974, such
term was continued until Dec. 31, 1974.

Pub. L. 92-170, Nov. 24, 1971, 85 Stat. 490, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Nov. 24, 1971, or the term
thereof as extended by Public Law 87-668, by Public
Law 89-142, by Public Law 90-141, by Public Law 90-416,
by Public Law 91-147, or by Public Law 91-555 (or by all
or certain of said laws), would expire prior to Dec. 31,
1972, such term was continued until Dec. 31, 1972.

Pub. L. 91-555, Dec. 17, 1970, 84 Stat. 1441, provided
that in any case in which the renewal term of a copy-
right subsisting in any work on Dec. 17, 1970, or the
term thereof as extended by Public Law 87-668, by Pub-
lic Law 89-442 [89-142], by Public Law 90-141, by Public
Law 90-416, or by Public Law 91-147 (or by all or certain
of said laws) [set out below], would expire prior to Dec.
31, 1971, such term was continued until Dec. 31, 1971.

Pub. L. 91-147, Dec. 16, 1969, 83 Stat. 360, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Dec. 16, 1969, or the term
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thereof as extended by Public Law 87-668, by Public
Law 89-142, by Public Law 90-141, or by Public Law
90-416 (or by all or certain of said laws) [set out below],
would expire prior to Dec. 31, 1970, such term was con-
tinued until Dec. 31, 1970.

Pub. L. 90-416, July 23, 1968, 82 Stat. 397, provided that
in any case in which the renewal term of a copyright
subsisting in any work on July 23, 1968, or the term
thereof as extended by Public Law 87-668, by Public
Law 89-142, or by Public Law 90-141 (or by all or certain
of said laws) [set out below], would expire prior to Dec.
31, 1969, such term was continued until Dec. 31, 1969.

Pub. L. 90-141, Nov. 16, 1967, 81 Stat. 464, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Nov. 16, 1967, or the term
thereof as extended by Public Law 87-668, or by Public
Law 89-142 (or by either or both of said laws) [set out
below], would expire prior to Dec. 31, 1968, such term
was continued until Dec. 31, 1968.

Pub. L. 89-142, Aug. 28, 1965, 79 Stat. 581, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Aug. 28, 1965, or the term
thereof as extended by Public Law 87-668 [set out
below], would expire prior to Dec. 31, 1967, such term
was continued until Dec. 31, 1967.

Pub. L. 87-668, Sept. 19, 1962, 76 Stat. 555, provided
that in any case in which the renewal term of a copy-
right subsisting in any work on Sept. 19, 1962, would ex-
pire prior to Dec. 31, 1965, such term was continued
until Dec. 31, 1965.

§ 305. Duration of copyright: Terminal date

All terms of copyright provided by sections 302
through 304 run to the end of the calendar year
in which they would otherwise expire.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2576.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Under section 305, which has its counterpart in the
laws of most foreign countries, the term of copyright
protection for a work extends through December 31 of
the year in which the term would otherwise have ex-
pired. This will make the duration of copyright much
easier to compute, since it will be enough to determine
the year, rather than the exact date, of the event from
which the term is based.

Section 305 applies only to ‘‘terms of copyright pro-
vided by sections 302 through 304, which are the sec-
tions dealing with duration of copyright. It therefore
has no effect on the other time periods specified in the
bill; and, since they do not involve ‘‘terms of copy-
right,” the periods provided in section 304(c) with re-
spect to termination of grants are not affected by sec-
tion 305.

The terminal date section would change the duration
of subsisting copyrights under section 304 by extending
the total terms of protection under subsections (a) and
(b) to the end of the 75th year from the date copyright
was secured. A copyright subsisting in its first term on
the effective date of the act [Jan. 1, 1978] would run
through December 31 of the 28th year and would then
expire unless renewed. Since all copyright terms under
the bill expire on December 31, and since section 304(a)
requires that renewal be made ‘‘within one year prior
to the expiration of the original term of copyright,”
the period for renewal registration in all cases will run
from December 31 through December 31.

A special situation arises with respect to subsisting
copyrights whose first 28-year term expires during the
first year after the act comes into effect. As already ex-
plained in connection with section 304(b), if a renewal
registration for a copyright of this sort is made before
the effective date [Jan. 1, 1978], the total term is ex-
tended to 75 years without the need for a further re-
newal registration. But, if renewal has not yet been
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made when the act becomes effective [Jan. 1, 1978], the
period for renewal registration may in some cases be
extended. If, as the bill provides, the act becomes effec-
tive on January 1, 1978, a copyright that was originally
secured on September 1, 1950, could have been renewed
by virtue of the present statute between September 1,
1977, and December 31, 1977; if not, it can still be re-
newed under section 304(a) of the new act between Jan-
uary 1, 1978, and December 31, 1978.

CHAPTER 4—COPYRIGHT NOTICE, DEPOSIT,
AND REGISTRATION

Sec.

401. Notice of copyright: Visually perceptible cop-
ies.

402. Notice of copyright: Phonorecords of sound
recordings.

403. Notice of copyright: Publications incorporat-
ing United States Government works.

404. Notice of copyright: Contributions to collec-
tive works.

405. Notice of copyright: Omission of notice on
certain copies and phonorecords.

406. Notice of copyright: Error in name or date on
certain copies and phonorecords.

407. Deposit of copies or phonorecords for Library
of Congress.

408. Copyright registration in general.

409. Application for copyright registration.

410. Registration of claim and issuance of certifi-
cate.

411. Registration and civil infringement actions.

412. Registration as prerequisite to certain rem-

edies for infringement.
AMENDMENTS

2008—Pub. L. 110-403, title I, §101(b)(2), Oct. 13, 2008,
122 Stat. 4258, inserted ‘‘civil”’ before ‘‘infringement” in
item 411.

1988—Pub. L. 100-568, §§7(g), 9(b)(2), Oct. 31, 1988, 102
Stat. 2859, inserted in items 405 and 406 ‘‘on certain cop-
ies and phonorecords’” and substituted in item 411
“Registration and infringement actions’ for ‘‘Registra-
tion as prerequisite to infringement suit’’.

§401. Notice of copyright: Visually perceptible
copies

(a) GENERAL PROVISIONS.—Whenever a work
protected under this title is published in the
United States or elsewhere by authority of the
copyright owner, a notice of copyright as pro-
vided by this section may be placed on publicly
distributed copies from which the work can be
visually perceived, either directly or with the
aid of a machine or device.

(b) FORM OF NOTICE.—If a notice appears on
the copies, it shall consist of the following three
elements:

(1) the symbol O (the letter C in a circle), or
the word ‘‘Copyright’’, or the abbreviation
“Copr.”’; and

(2) the year of first publication of the work;
in the case of compilations, or derivative
works incorporating previously published ma-
terial, the year date of first publication of the
compilation or derivative work is sufficient.
The year date may be omitted where a pic-
torial, graphic, or sculptural work, with ac-
companying text matter, if any, is reproduced
in or on greeting cards, postcards, stationery,
jewelry, dolls, toys, or any useful articles; and

(3) the name of the owner of copyright in the
work, or an abbreviation by which the name
can be recognized, or a generally known alter-
native designation of the owner.

TITLE 17—COPYRIGHTS

§401

(c) POSITION OF NOTICE.—The notice shall be
affixed to the copies in such manner and loca-
tion as to give reasonable notice of the claim of
copyright. The Register of Copyrights shall pre-
scribe by regulation, as examples, specific meth-
ods of affixation and positions of the notice on
various types of works that will satisfy this re-
quirement, but these specifications shall not be
considered exhaustive.

(d) EVIDENTIARY WEIGHT OF NOTICE.—If a no-
tice of copyright in the form and position speci-
fied by this section appears on the published
copy or copies to which a defendant in a copy-
right infringement suit had access, then no
weight shall be given to such a defendant’s
interposition of a defense based on innocent in-
fringement in mitigation of actual or statutory
damages, except as provided in the last sentence
of section 504(c)(2).

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2576; Pub. L. 100-568, §7(a), Oct. 31, 1988, 102 Stat.
2857.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

A requirement that the public be given formal notice
of every work in which copyright is claimed was a part
of the first U.S. copyright statute enacted in 1790, and
since 1802 our copyright laws have always provided that
the published copies of copyrighted works must bear a
specified notice as a condition of protection. Under the
present law the copyright notice serves four principal
functions:

(1) It has the effect of placing in the public domain

a substantial body of published material that no one

is interested in copyrighting;

(2) It informs the public as to whether a particular
work is copyrighted;

(3) It identifies the copyright owner; and

(4) It shows the date of publication.

Ranged against these values of a notice requirement
are its burdens and unfairness to copyright owners. One
of the strongest arguments for revision of the present
statute has been the need to avoid the arbitrary and
unjust forfeitures now resulting from unintentional or
relatively unimportant omissions or errors in the copy-
right notice. It has been contended that the disadvan-
tages of the notice requirement outweigh its values and
that it should therefore be eliminated or substantially
liberalized.

The fundamental principle underlying the notice pro-
visions of the bill is that the copyright notice has real
values which should be preserved, and that this should
be done by inducing use of notice without causing out-
right forfeiture for errors or omissions. Subject to cer-
tain safeguards for innocent infringers, protection
would not be lost by the complete omission of copy-
right notice from large numbers of copies or from a
whole edition, if registration for the work is made be-
fore or within 5 years after publication. Errors in the
name or date in the notice could be corrected without
forfeiture of copyright.

Sections 401 and 402 set out the basic notice require-
ments of the bill, the former dealing with ‘‘copies from
which the work can be visually perceived,’” and the lat-
ter covering ‘‘phonorecords’” of a ‘‘sound recording.”
The notice requirements established by these parallel
provisions apply only when copies or phonorecords of
the work are ‘‘publicly distributed.” No copyright no-
tice would be required in connection with the public
display of a copy by any means, including projectors,
television, or cathode ray tubes connected with infor-
mation storage and retrieval systems, or in connection
with the public performance of a work by means of cop-
ies or phonorecords, whether in the presence of an audi-
ence or through television, radio, computer trans-
mission, or any other process.



		Superintendent of Documents
	2012-04-27T18:02:34-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




